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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

FLORIDA FAMILY ACTION, INC,,
a Florida corporation not for profit,
CASE NO.
Plaintiff, DIVISION

V.

TIFFANY MOORE RUSSELL, as Clerk of
the Circuit Court of Orange County, Florida,
in her official capacity,

Defendant.
!

VERIFIED COMPLAINT FOR
EMERGENCY ALTERNATIVE WRIT OF MANDAMUS

Plaintiff, FLORIDA FAMILY ACTION, INC., a Florida corporation not for profit
(“FFAI™), on an emergency basis, sues Defendant, TIFFANY MOORE RUSSELL, as Clerk of
the Circuit Court of Orange County, Florida, in her official capacity (the “Clerk™), seeking an
alternative writ of mandamus commanding her to perform her official ministerial duty not to
issue marriage licenses to same-sex couples. In support of this Complaint and emergency request
for mandamus relief, FFAI further alleges as follows:

Jurisdiction and Nature of Relief Requested

1. This is a complaint for an alternative writ of mandamus under Florida Rule of
Civil Procedure 1.630:

Under Florida Rule of Civil Procedure 1.630(b), a petition for writ
of mandamus must contain the facts on which the plaintiff relies
for relief, a request for the relief sought, and, if desired, argument
in support of the petition with citations of authority. If the
complaint shows a prima facie case for relief, a trial court must
issue an alternative writ of mandamus, and once an alternative
writ has issued, the burden is on the respondent to come forth
with facts upon which it refused to perform its legal duty.



Chandler v. City Of Greenacres, 140 So. 3d 1080, 1083 (Fla. 4th DCA 2014) (emphasis added)
(internal quotations and citations omitted).

Parties and Standing

2. The Clerk, as a Florida circuit court clerk, is a ministerial constitutional officer.
See, e.g., Alachua County v. Powers, 351 So. 2d 32, 35 (Fla. 1977); Op. Att'y Gen. Fla. 98-65
(1998); see also Collins v. Taylor, 579 So. 2d 332, 333 (Fla. 1st DCA 1991) (“[H]e is without
authority to judicially determine the legal significance of a document tendered for filing.”);
Ferlita v. State, 380 So. 2d 1118, 1119 (Fla. 2d DCA 1980) (A clerk acts in a purely ministerial
capacity, and has no discretion to pass upon the sufficiency of documents presented for filing.”)
In such capacity the Clerk has the official ministerial duty to issue marriage licenses only in
accordance with the requirements of Article T, Section 27 of the Florida Constitution (hereinafter,
“Amendment 2”)1 and Chapter 741, Florida Statutes. Such official ministerial duties include the
duty not to “issue a license for the marriage of any person . . . unless one party is a male and the
other party is a female.” Fla. Stat. §§ 741.04(1).

3. FFAI is a non-profit 501(c)(4) cultural action organization with thousands of
members throughout Florida, including in Orange County.

4, FFAI’s mission is to inform, inspire and rally those who care deeply about the
family to greater involvement in the moral, cultural and political issues that face our state. As
part of this mission, FFAI works to preserve and protect marriage as a foundational social

institution, to educate Floridians on the underlying social goods attendant to the institution of

! Amendment 2 provides:

Marriage defined—Inasmuch as marriage is the legal union of
only one man and one woman as husband and wife, no other legal
union that is treated as marriage or the substantial equivalent
thereof shall be valid or recognized.
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marriage, to strengthen marriages, and to promote a strong foundational basis for raising children
and ensuring the future of society.

5. FFAI’'s members were instrumental in drafting Amendment 2, gathering
signatures to place it on the ballot, defending it against legal challenges in Florida courts,
including at the Florida Supreme Court, and educating and mobilizing voters to ultimately
approve Amendment 2,

6. After Amendment 2 was approved by the Florida Supreme Court and enacted by
the people of Florida®, FFAI's members continued to work throughout Florida, including in
Orange County, to preserve and protect marriage as an institution based upon societal norms that
teach, form and transform individuals, and that create stable and optimal foundations for families
and for the perpetuation of society. FFAI has worked to strengthen the institution of marriage
and to educate Floridians on the inherent social goods which result from strong, natural
marriages.

7. The question of the official ministerial duties of the Clerk is one of public right,
and the object of the mandamus sought herein is to procure the enforcement of her public duties.
FFAI has standing to bring this suit, it being sufficient that FFAI and its members are interested,
as citizens, in having the Clerk’s public duties enforced. See Florida Indus. Com'n v. State ex rel.

Orange State 0il Co., 21 So. 2d 599, 600-01 (Fla. 1945).

2 The official results of the November 2008 General Election show that Amendment 2
received 4,890,883 “yes” votes (61.9 percent) and 3,008,026 “no” votes (38.1 percent). Florida
Secretary of State, Division of Elections, November 8, 2008 General Election Results, available
at http://election.dos.state.fl.us/elections/resultsarchive/Index.asp?ElectionDate=11/4/2008 (last
visited December 28, 2014).



The Brenner Order

8. On August 21, 2014, a federal district judge entered an order preliminarily
enjoining the Clerk of Court of Washington County, Florida (the “Washington Clerk™), to issue
a marriage license to two men who desire to marry. See Brenner v. Scott, 999 F. Supp. 2d 1278,
1293 (N.D. Fla. 2014) (hereinafter, the “Brenner Order”). The Brenner Order also preliminarily
enjoined the Florida Secretary of Management Services and the Florida Surgeon General (as
head of the Florida Department of Health), and “their officers, agents, servants, employees, and
attorneys—and others in active concert or participation with any of them,” from enforcing
Amendment 2 and related Florida marriage laws prohibiting the marriage of same-sex couples.
Id. The Bremmer court temporarily stayed the preliminary injunctions pending the outcome of
certain other marriage litigation, and the stay is due to expire on January 5, 2015. Id. at 1294.

9. Although the Brenmer Order encompasses two consolidated cases, involving
twenty-two plaintiffs, only the Washington Clerk has been ordered to issue a marriage
license, and only to two men who are plaintiffs in the case. Id. at 1281, 1293. The preliminary
injunction against the Secretary of Management Services and the Surgeon General concerns the
other twenty plaintiffs, and involves only the legal recognition of the marriages of same-sex
couples that occurred outside Florida. /d. at 1282-83, 1285-86.

10.  FFAI has substantially participated in the Brenner case as amicus curiae.

11, The law firm Greenburg Traurig, which is legal counsel to the Florida Association
of Court Clerks and Comptroliers (the “Florida Clerks”), issued a legal memorandum on
December 15, 2014, advising clerks throughout the state not to issue marriage licenses to same-

sex couples because the Brenner Order does not apply to any clerk outside of Washington



County. A true and correct copy of the Greenburg Traurig memorandum is attached hereto as
Exhibit A.

12, The vast majority of Florida clerks outside of Washington County, initially, stated
publicly their intentions to follow the advice of the Florida Clerks’ legal counsel and perform
their official ministerial duties not to issue marriage licenses to same-sex couples.’

13. On December 23, 2015, the Washington County Clerk of Court filed in the
Brenner case an emergency motion for clarification of the Brenner Order, seeking clarification
as to whether the clerk was required to issue marriage licenses to same-sex couples other than the
two men who are plaintiffs in the case. A true and correct copy of the Washington Clerk’s
motion is attached hereto as Exhibit B,

14.  The Brenner court entered an order granting the Washington Clerk’s motion for
clarification on January 1, 2015 (the “Brenner Clarification”), a true and correct copy of which
is attached hereto as Exhibit C. Though apparently reluctant to concede the limited authority of
the Brenner Order, the Brenner court nonetheless clarified those limits:

In the absence of any request by any other plaintiff for a license,
and in the absence of a certified class, no plaintiff now in this case
has standing to seek a preliminary injunction requiring the
[Washington County] Clerk to issue other licenses. The
preliminary injunction now in effect thus does not require the

[Washington County] Clerk to issue licenses to other
applicants,

Brenner Clarification at 3 (emphasis added). Moreover, the Brenner Clarification did not

purport to bind any other Florida clerk of court to the injunction of Brenner Order.

} Mike Schneider, Melissa Nelson-Gabriel, AP, Florida clerks won't give gays marriage

licenses, 10 NEwS (Dec. 26, 2014, 5:30 AM), http://www.wisp.com/story/news/local/florida/

2014/12/26/florida-clerks-wont-give-gays-mattiage-licenses/20906817/.

¢ In what can only be deemed an advisory opinion to Florida clerks outside Washington

County, the Brenner Clarification recited Judge Hinkle’s conclusion that other Florida clerks of
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Grounds for Mandamus Relief

15.  Prior to the expiration of the stay in Bremner, the Clerk stated publicly and
unequivocally that she was preparing to issue marriage licenses to same-sex couples beginning
January 6, 2015. In addition, Orlando Mayor Buddy Dyer and Circuit Judge Robert LeBlanc
announced their plans to officiate large group wedding ceremonies for same-sex couples on
January 6.° Accordingly, on December 30, 2014, FFA filed an emergency complaint seeking
writs of mandamus commanding the Clerk to perform her official ministerial duty not to issue
marriage licenses to same-sex couples, and commanding Mayor Dyer and Judge LeBlanc not to
solemnize any marriages pursuant to invalidly issued marriage licenses.®

16.  Later on December 30, however, the Clerk filed an “Emergency Petition for
Declaratory Judgment” in this Court, naming no person as defendant with an adverse
position, and seeking “an order determining that she is within her legal right to issue same-sex
marriage licenses on January 6, 2015.”” A true and correct copy of the petition (without exhibits),

assigned Case No. 2014-CA-13275, is attached hereto as Exhibit D.

court “may follow” his prior injunction, and a warning that clerks may be sued if they do not
(which suits, if any, would require new plaintiffs, burdened with proving their own cases).
(Brenner Clarification at 3 (emphasis in original)). As reported by some media, the Florida
Clerks® legal counsel did not rescind its prior memorandum concluding that Judge IHinkle’s
injunction does not apply to clerks outside Washington County, but instead gave the purely
pragmatic advice “that clerks should follow the judge’s ruling for all marriage license
applications or face the consequences identified by Judge Hinkle.” As shown herein, however,
the Brenner court has no authority to relieve any Florida clerk of court of the ministerial duty to
obey Florida’s marriage laws, and this Court is not bound by either the Brenner Order or the
Brenner Clarification. (See infra, 1 24-26.)

> Vowed & Proud, MBA ORLANDO, http://business.mbaorlando.org/events/details/vowed-
proud-862 (last visited Dec. 29, 2014); Central Florida Gets Married!!!!!, GLBT CMTY. CIR. OF
CENT. FLA., https://www.facebook.com/events/341433792696246/permalink/341433796029579/
(last visited Dec. 29, 2014).

6 Florida Family Action, Inc. v. Dyer, Case No. 2014-CA-13260-0.
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17.  The Clerk’s petition was a sham because it named no defendant. “A declaratory
judgment proceeding must involve a justiciable controversy and there must be a named
defendant with an adverse position.” Jacobs & Goodman, P.A. v. McLin, Burnsed, Morrison,
Johnson & Robuck, P.A., 582 So. 2d 98, 100 (Fla. 5th DCA 1991) (citing Brautigam v.
MacVicar, 73 So.2d 863 (Fla.1954)) (emphasis added).

18.  Despite the Clerk’s facially improper petition, in under twenty-four hours Circuit
Judge Timothy R. Shea entered an order “granting” the Clerk’s petition. A true and correct copy
of Judge Shea’s order is attached hereto as Exhibit E. In the order, Judge Shea concludes that the
Brenner Order “controls the law in the State of Florida,” and that based ori the Brenner Order as
“the law of Florida” the Clerk may issue marriage licenses to same-sex couples beginning
January 6. Finally, Judge Shea purports to subject his ruling to any subsequent ruling in the
federal Brenmer case. Judge Shea’s order is a nullity, however, because the Clerk’s petition was
invalid ab initio. See State v. Lewis, 72 So. 2d 823, 825 (Fla. 1954) (holding declaratory
Jjudgment issued in case with no defendant to be an inoperative adjudication).

19.  Though the: Clerk received “adjudication” of her invalid petition in less than
twenty-four hours, no action was taken on FFA’s emergency complaint until January 5, 2015.7
At that time, the Chief Judge of the Ninth Circuit entered an order disqualifying all judges of the
Ninth Circuit from hearing FFA’s case because Ninth Circuit Judge LeBlanc was a defendant,

and providing notice that the Chief Judge would request the Florida Supreme Court to reassign

’ The undersigned counsel for FFA represents to the Court that his office, beginning on the

filing date of December 30, 2014, initiated multiple communications with the Clerk’s office and
chambers of the assigned Ninth Circuit judge regarding the handling of the emergency
complaint, but received no response until January 5, 2015.
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the case to a judge in another circuit.® A true and correct copy of the Chief Judge’s order is
attached hereto as Exhibit F. To avoid having its case languish further—likely beyond January
6—FFA dropped Judge LeBlanc as a party. The Chief Judge, however, notified the parties that
his disqualification order could not be reconsidered.” A true and correct copy of the Chief
Judge’s notice is attached hereto as Exhibit G. The Chief Judge’s request for reassignment was
sent to the Supreme Court on January 6, 2015.

20, On Januvary 6, while FFA awaited reassignment of its case, the Clerk issued
marriage licenses to 164 same-sex couples, the second highest total in the state.'° Mayor Dyer
officiated a mass wedding for forty-four same-sex couples, !

21. On January 7, 2815, Tenth Circuit Judge Mark H. Hofstad received FFA’s case
against the Clerk and Mayor Dyer. On January 8, 2015, Judge Hofstad entered an order denying
FFA’s mandamus request as moot, construing FFA’s complaint as directed only to the actions of
the Clerk and Mayor Dyer on January 6, which had already passed.'? A true and correct copy of

Judge Hofstad’s order is attached hereto as Exhibit H.

8 Order of Recusal of Entire Circuit, Florida Family Action, Inc. v. Dyer, Case No. 2014-

CA-13260-O (Jan. 5, 201%),

’ Notice to Parties - Previous Order of Recusal of Entire Circuit, Florida Family Action,

Inc. v. Dyer, Case No. 2014-CA-13260-0 (Jan. 5, 2015).

10 Charles Minshew, Andrew Gibson, Orange County ranked No. 2 in same-sex marriage

licenses, ORLANDO SENIINEL - (Jan. 7, 2015, 5:07 PM), http://www.orlandosentinel.com/

news/local/os-gay-marriage-florida-license-numbers-20150107-story.html.

Il Rene Stutzman, Mark Shlueb, Melanie Dostis, ‘We feel ecstatic, excited,' woman declares

as gay marriage becomes a Florida realify, ORLANDO SENTINEL (January 6, 2015 , 8:03 PM),
hitp://www.orlandosentinel.com/news/breaking-news/os-gay-marriage-florida-wedding-day-

20150106-story.html.

12 The nature of the obstacle that prevented FFA’s prior emergency complaint from being

considered for nearly a week, even though the Clerk’s later-filed “petition” was considered in
less than twenty-four b.aurs, remains unknown to FFA,



22.  Upon information and belief, the Clerk presently continues to issue marriage
licenses to same-sex couples despite having an official ministerial duty to deny any such
application.

i

23. Mandamus relief is appropriate “to enforce an established legal right by
compelling a person in an official capacity to perform an indisputable ministerial duty required
by law. A duty or act is ministerial when there is no room for the exercise of discretion, and the
performance being required is directed by law.” Bennett v. Clerk of Circuit Court Citrus County,
39 Fla. L. Weekly D2341, 2014 WL 5781221, *1 (Fla. 5th DCA Nov. 7, 2014).

24.  As correctly concluded by the Florida Clerks’ legal counsel, the Brenner Order
does not relieve any Florida clerk outside Washington County of the ministerial duty not to issue
marriage licenses to same-sex couples, because such other clerks are not parties over whom the
Brenner court has jurisdiction for purposes of injunctive relief. See Tayior v. Sturgell, 553 1.8,
880, 884 (2008); Omni Capital Int'l, Ltd. v. Rudolf Wolff & Co., Ltd, 484 U.S. 97, 104 (1987).
An injunction binds only parties to the proceeding, and the parties' officers, agents, servants,

employees, and attorneys, and other persons acting in concert or participation with the parties

with regard to property that is the subject of the injunction.'? See Alderwoods Grp., Inc. v.

B Neither the Florida Secretary of Management Services nor the Florida Surgeon General

(as head of the Department of Health) has any authority to issue marriage licenses, which
authority is expressly reserved to circuit court clerks and county judges. Fla. Stat. § 741.01(1).
While the Department of Health has the express duty and authority to receive and maintain
records of marriages as part of its vital records function, and the necessary, related authority to
dictate how marriage license applicants’ information is collected on the forms used by circuit
clerks for issuing marriage licenses, see Fla. Stat. §§ 382.003(1), (2), (7), 382.021, 382.022, the
Department’s authority in no way reaches into or alters a clerk’s duty to issue marriage licenses
in accordance with Fla. Stat. §§ 741.01(1) and 741.04(1). Thus, with respect to issuing marriage
licenses, circuit clerks are neither agents of, nor acting in concert with, the Surgeon General. The
Department of Health, hypothetically, could dictate that a clerk’s marriage license form
accommodate two male or two female names as applicants, but the Department could not compel
any clerk to offer or issue a license to a same-sex couple.
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Gareia, 682 F.3d 958, 971-72 (11th Cir. 2012); Le Tourneau Co. of Ga. v. NLR.B,, 150 F.2d
1012, 1013 (5th Cir. 1945); Fed. R. Civ. P. 65(d)(2). An injunction against a single state official
sued in his official capacity does not enjoin all state officials, Dow Jones & Co., Inc. v. Kaye,
256 F.3d 1251, 1255 n.3 (11th Cir. 2001).

25.  The Florida Clerks’ legal counsel also concluded correctly that a federal district
court’s ruling that a Florida statute is unconstitutional is not binding on any Florida state court,
which includes this Court and any other Florida court that lawfully may acquire jurisdiction over
the Clerk. See, e.g., Merck v. State, 124 So. 3d 785, 803 (Fla. 2013); Roche v. State, 462 So. 2d
1096, 1099 n.2 (Fla. 1985); State v. Dwyer, 332 So. 2d 333, 335 (Fla. 1976); Bradshaw v. State,
286 So. 2d 4,6-7 (Fla. 1973) (“It is axiomatic that a decision of a federal trial court, while
persuasive if well-reasoned, is not by any means binding on the courts of a state.™); ¢f. Doe v.
Pryor, 344 F.3d 1282, 1286 (11th Cir. 2003) (“The only federal court whose decisions bind state
courts is the United States Supreme Court™).

26. Given the Brenner court’s lack of authority to bind the Clerk, the Brenner Order
cannot relieve the Clerk of her ministerial duty not to issue marriage licenses to same-sex
couples.

27.  Accordingly, a writ of mandamus to the Clerk is appropriate to compel
performance of her “indisputable ministerial duty required by law,” as to which “there is no
room for the exercise of discretion, and the performance being required is directed by law.”
Bennett, 2014 WL 5781221 at *1.

28.  Given the Clerk’s publicly confirmed abandonment and abrogation of her official
ministerial duties, under color of an express (though legally invalid) ruling from a Ninth Circuit

judge (see supra, Y 16-18), it is unnecessary for FFAL any of its members, or any other citizen
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to demand that the Clerk perform her duties prior to seeking mandamus relief. See Fair v. Davis,
283 So. 2d 377, 378 (Fla. Ist DCA 1973). “[T]he law will not require the performance of useless
acts.” Id.

29.  FFAI has no adequate remedy at law or in equity if the Court does not grant the
relief requested herein.

30,  All conditions precedent to the commencement and maintenance of this original
proceeding have been satisfied, have occurred, or have been waived.

31.  Given the Clerk’s continuing issuance of invalid marriage licenses, FFAI
requests that this Court expedite consideration of this cause and issue the requested relief
on an emergency basis.

WHEREFORE, FFAI respectfully petitions this Court to issue an alternative writ of
mandamus commanding the Clerk to perform her ministerial duty to deny any application for a
marriage license by a same-sex couple, unless and until she appears before this Court on a day
certain and obtains modification or nullification of such writ, together with such other and
further relief as the Court deems just and proper.

Respectfully Submitted,
s/ Roger K. Gannam
Mathew D. Staver

Florida Bar No. 0701092
Horatio G. Mihet

Florida Bar No. 0026581
Roger K. Gannam

Florida Bar No. 240450
LIBERTY COUNSEL
P.0. BOX 540774
Orlando, F1. 32854-0774
Telephone: (800) 671-1776
Telefacsimile; (407) 875-0770

Attorneys for Plaintift,
Florida Family Action, Inc.
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VERIFICATION

Under penalties of perjury, I declare that [ have read the foregoing document and that the

facts stated in it are true.

DATED: January 15, 2015

12

s/ John Stemberger
JOHN STEMBERGER, President
Florida Family Action, Inc.

Notarization not required
pursuant to Fla. Stat. § 92.525.



GREENBERG TRAURIG

MEMORANDUM

To: FACC
From: Fred Baggett, Esq.

John Londot, Esq,

Hope Keating, Esqg.

Michael Moody, Esq.
Date: December 15, 2014
Re: Addendum to July 1, 2014 Memorandum
Background

On July 1, 2014 our firm provided you with a memorandum, pursuant to your request,
detailing the obligations of Florida’s clerks of court in light of the possibility that either Florida’s
state courts or the United States Distriet Court for the Northern District of Florida would find
Florida’s same-sex marriage ban unconstitutional. A copy of our July 1, 2014 memorandum is
attached hereto,

In the memorandum, we concluded that *“[tlhe likelihood of a near-future invalidation of
Florida’s same-sex marriage ban, as set forth in sections 741.212 and 741.04(1), Florida Statutes,
and article [, section 27 of the Florida Constitution, appears strong.” We further concluded:

Clerks who are not named defendants in the litigation would not technically be
bound by a decision of the Northern District of Florida, or by the circnit courts,
While such Clerks might feel public pressure to follow the guidance of the
decision of a court of competent jurisdiction (but no precedential authority),
Florida’s same-sex marriage ban would still be in place unless they were named
parties in one of the lawsuits striking the ban. Thus, issuing same-sex martiage
licenses would place them at risk of criminal violation of Florida’s same-sex
marriage ban — if and until the ban is invalidated by a Florida district court of
appeal (absent inter-district conflict), the Florida Supreme Court, or the U.S.
Supreme Court.

Our conclusion was based on rules of law that a person who is not a party to the litigation

cannot be bound by a trial court’s order or injunction, and that a federal district court’s order (or

a Florida circuit court’s order) does not have binding precedential effect on other courts, state or
federal.

EXHIBIT A



To: FACC

From: Greenberg Traurig, P.A,

Date: December 15, 2014

Re:  Addendum to July 1, 2014 Memorandum Page 2

In the memorandum we specifically discussed the consolidated cases of Grimsley v.
Seott, Case No. 4:14-cv-00107-RH/CAS, and Brenner v. Scott, Case No. 4:14-cv-138-RH/CAS,
which were then pending in the United States District Court for the Northern District of Florida,
On August 21, 2014, Judge Hinkle entered his Order Denying Motions to Dismiss, Granting «
Preliminary Infunction, and Temporarily Staying the Injunctions (“Order”). In the Order, Judge
Hinkle held “marriage is a fundamental right as that term is used in cases arising under the
Fourteenth Amendment’s Due Process and Equal Protection Clauses, that Floride’s same-sex
marriage provisions thus must be reviewed under strict scrutiny, and that, when so reviewed, the
provisions are unconstitutional” Jadge Hinkle awarded injunctive relief, in pertinent patt,
directing that the Washington County Clerk issue a marriage license to the two un-wed plaintiffs,
as follows:

The defendant Clerk of Court of Washington County, Florida, must issue a
marriage license to Stephen Schlairet and Ozzie Russ, The deadline for doing 8o
is the later of (a) 21 days after any stay of this preliminary injunction expires or
(b) 14 days after all information is provided and all steps are taken that would be
required in the ordinary course of business as a prerequisite to issuing a marriage
license to an opposite-sex couple. The preliminary injunction set out in this
paragraph will take effect upon the posting of security in the amount of $100 for
costs and damages sustaived by a party found to have been wrongfully enjoined.
The preliminary injunctipn binds the Clerk of Court and his officers, agents,
servants, employees, andattorneys-—and others in active concert or participation
with any of them—who receive actual notice of this injunction by personal
service or otherwise.

Order, 1 6. Thus, while the Orda-declares Florida’s same-sex marriage ban unconstitutional, the
injunctive relief granted by Judgy Hinkle was specific to the parties before the court.

Judge Hinkle entered a day.of the injunction pending appeal, but the stay expires at the
end of the day on January 5, 20{5. \In light of the pending expiration of the stay, you have now
requested that we specifically adiress the Order and the scope of its application. Our evaluation .
of this issue requires an analysigof (1) whether Judge Hinkle’s injunctive relief applies to clerks
of court who were not a partyto. the Northern District case, and (2) whether other courts in
Florida are bound by Judge Hinkle’s ruling so as to prevent the prosecution of non-party clerks
of court. Significantly, unlike oper states that have imposed bans on same-sex marriage, Florida
imposes criminal penalties specifically on clerks of court who issue same-sex marriage licenses,

Analysis
Scope of Injunctive Relie}
It is a general principle ¢ law, derived from federal and state due process requirements,

that a person is not bound by dtrial court’s judgment in litigation in which he or she is not
designated as party or to whichhe or she has not been made a party by service of process,



To:  FACC

From: Greenberg Traurig, P.A.

Date: December 15, 2014

Re:  Addendum to July 1, 2014 Memorandum Page 3

Tavior v. Sturgell, 553 U.S, 880, 884 (2008); Omni Capital Int'l, Ltd. v. Rudolf Wolff & Co., Lid,
484 U.S. 97, 104 (1987). In other words, a trial court does not have jurisdiction or power over a
non-party.  An injunction binds only parties to a proceeding, the parties’ officers, agents,
servants, employees, and attorneys, and other persons acting in coneert or participation with the
parties with regard to property that is the subject of the injunction. Alderwoods Grp., Inc. v.
Garcia, 682 F.3d 958, 971 =72 (11th Cir. 2012; Le Tourneau Co. of Ga. v. NLR.B, 150 F.2d
1012, 1013 {5th Cir. 1945} Fed. R. Civ. P. 65(d)}(2). Notably, it has been spemﬁeatiy held that
an injunction against a single state official sued in his official capacity does not enjoin all state
officials. Dow Jones & Co., Ine. v. Kaye, 256 F.3d 1251, 1255 n.3 (11th Cir. 2001) (*An
injunction against a single state official sued in his official capacity does not enjoin all state
officials from the prohibited condyct.”).

Additionally, every injunction must state in specific terms and reasonable detail the
conduct it restrains or requires. Garrido v. Dudek, 731 F.3d 1152, 1159 {(11th Cir. 2013); Fed. R.
Civ. P. 65(d)(1). “The specificity requirements of Rule 65(d) are designed to prevent uncertainty
and confusion on the part of those faced with injunctive orders, and to avoid the possible
founding of a contempt citation on a decree t0o vague to be understood.” Garrido, 731 F.2d at
1159,

In Grimsley and Brenner, the only clerk of court who was a party to the case in the
Northern District, and over whom Judge Hinkle had jurisdiction, was the Washington County
Clerk. In this regard, Judge Hinkle specifically enjoined only the Washington County Clerk with
regard to the issuance of marriage licenses to same-sex couples. While we recognize that there is
case law suggesting that a government official may abide by an order of a federal district court
issued in a case to which he or she was not a party, we have uncovered o case law stating that a
non-party official, or any other non-party, is bound by such order” Therefore, we do not

! Decisions of the Fifth Circuit issued prior to October 1, 1981 are binding precedent for
courts of the Eleventh Circuit. Bonner v. City of Prichard, 661 F2d 1206, 1209 (11th Cir.
1981).

* Cases have been cited by others for the proposition that government officials who are
not parties to an action are obligated to abide by a trial court’s ruling declaring a statute
unconstitutional.  However, such cases do not state that non-party officials are bound by a trial
court’s order. Nor do the suggested cases involve a statute — like the statute at issue here — that
specifically eriminalizes the conduct involved. See Made in the US4 Fowund. v, United States,
242 F.3d 1300, 1309-11 (1ith Cir. 2001) (in analyzing plaintiffs’ standing, which involved
guestion of whether the President could be ordered to take certain acts, and in finding standing
appropriate because lower executive branch officials would be bound by decision, the court
observed in dicta “we may assume it is substantially likely that the President and other executive
and congressional officials would abide by an authoritative interpretation of the census statute
and constitutional provision by the District Court, even though they would not be directly bound
by such determination.™} (quoting four Justices in Franklin v. Massachusetts, 505 U.S. 788, 803
(1992) (emphasis added) (and see Franklin, 505 U.S. at 825 expressly disagreeing with the four



To:  FACC

From: Greenberg Traurig, P.A.

Date: December 15, 2014

Re:  Addendum to July 1, 2014 Memorandum Page 4

interpret the Order to mean that any clerk other than the Clerk of Washington is bound by it or
obligated to abide by it.

Also, we do not believe any clerk other than the Washington County Clerk would be
clearly protected by the preemptive effect of the Order from criminal prosecution in another
court. As set forth below, the greater weight of authority shows that the Order is not binding
precedent on any other court.

Justices’ view that an ““authoritative interpretation of the census statute and constitutional
provision® rendered by the District Court will induce the President to submit a new
reapportionment”) (Scalia, ., partially concurring)); Chamber of Commerce v. Edmondson, 594
F.3d 742, 758 n.16 (10th Cir. 2010) (holding that partial relief is enough to afford standing where
complete relief is unavailable, and noting in dicta, “In any event ‘we may assume it is
substantially likely that [other] officials would abide by an authoritative interpretation of
the...provisions...even though they would not be directly bound by such a determination.”™)
(emphasis added) (citing Utak v. Evans, 536 U.S. 452, 460 (2002)); Los Angeles Cniy. Bar Ass'n
v, Eu, 979 F.2d 697, 701 (9th Cir. 1992) (affirming decision that the Los Angeles County Bar
Association had standing to pursue constitutional challenge to a statute prescribing the number of
judges in Los Angeles County stating that “[wlere this court to issue the requested declaration,
we tmust assume that it is substantially likely that the California legislature, although its members
are not all parties to this action, would abide by our authoritative determination.”) (emphasis
added) (citing Frankiin, 505 U.S. at 803). In each of the cited cases, the courts’ assumption that
other non-party officials would comply with the trial courts’ orders involved officials with the
ability or discretion to lawfully comply, which is not the case here.

Similarly, other suggested cases describing plaintiff class qualifications do not provide
protection to non-parties faced with criminal labilities. See Alliance to End Repression v.
Rochford, 565 F.2d 975, 980 (7th Cir. 1977) (bolding that certifying the plaintiff class was
appropriate because the case presented an as-applied constitutional challenge, but observing in
dicta that a plaintiff class may not be required where & statute is challenged as facially
unconstituiional and assuming that if the court declares the statute or regulation unconstitutional
the enforcing government officials will discontinue the statute’s enforcement); Soio-Lopez v.
New York City Civil Serv. Comm’n, 840 F.2d 162, 168-69 (2d Cir. 1988) (holding that after
Supreme Court had declared a statute unconstitutional, it was appropriate to grant injunctive
relief to prohibit enforcement of the statute against other non-party plaintiffs without the
requirement of the filing of a class action lawsuit against the defendants) (citing Cooper v.
Aaron, 358 U.S. 1, 17-18 (1958), which confirmed that the prior Supreme Court precedent of
Brown v. Board of Education, 347 U.8, 433 (1954), could not be defied by state officials); Mills
v. Dist. of Columbia, 266 F.R.D. 20, 22 (D.D.C. 2010) (denying a motion for class certification
in a facial challenge where enforcement authority was the defendant).

In sum, none of these cases support the proposition that a non-party Florida clerk does
not remain subject to Florida’s criminalization of clerks’ issuance of marriage licenses to same-
sex couples, pending binding appellate authority.
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Precedential Value of a Federal Distriet Court Holding @ State Law Unconstitutional

~he Florida Supreme Court has held on multiple occastons that a federal district court’s
ruling that a Florida statute 13 unconstifutional is not binding on a state vourt. E.g., Merck v.
State, 124 So, 34 785, 803 (Fla. 2013) (finding 3 federal district cowrt's determination that
Florida’s death penalty procedures are constitutional was pot binding on the Florida Supremc
Court); Koche v. Siate, 462 B0.2d 1006; 1099 0.2 (Fla. 1983) {decision of federal district court
that Florida stapute relating. to adminisicative searches of places of business and vehicles in the
cause of agrivajursl ingpections Was nconstitutional was not binding o Florida state courts);
State v. Dwyer, 332 <o, 24 333, 33¥(Fl. 1976) (decision of federal court of appeals finding
Florida’s disordurly conduct statutefuncom;timtiﬁual was not binding on Florida trial court);
Bradshaw v. S1ate, 796 So. 2d 4, 6-7(Fla. 1573) (“itis axiomatic that a decision of 2 federal trial
court, while persiasive if weli»rezi_gt;ncd, is not by any means binding on the cowts of a state.™),
cert. denied, $17US. 919 (1974Y See also Titus v. State, 696 50. 24 1257, 1262 (Fla. 4th DCA
1997y (<(A] Florida District £ourt of Appeal takes ifs direction on matters of federal
sonstitutiona! law first from {h# Jnited States Supreme Coutt and, in the absence of definitive
-p_recedmt grom that Court, ﬁ‘ﬁfi@ the Florida Supreme Cowt™), approvecf, 22 So. 2d 706 (Fla.
1698). As péinted out n oj/}{‘tﬁy { memorandum at footnote six, the Elevent Circuit Court of
Appeals bas consistently U il this Tule of law. S¢e, & g., Doe v. Pryor, 344 F.3d 1282, 1286
(11th Cir, 2303y (“The oply federal court whose decisions hind state courts s the United States
Supreme Court™) (eiting,é?éassroth v, Moore, 333 £3d 1282, 1302 n.6 (1 1¢h Cir. 2003) (“[S]tate '
courts Wien! acting judicially, which they do when deciding cases prought before them by
litigants, are not bonn;i‘fgg agree with o apply the decisions of federal district corts and courts of
appeal.”) (cting Arigénans for Ofﬁcm{‘ﬁlngifsh v, Arizona, 520 USs. 43,58 0.l 1{1997))-

Fuihiermone; & decision of a feleral district court judge is not binding pecedent on gither
a federal ‘gt ‘court in another jutsdiction, a federal distriet court Of julge in the same
jurisdict’ion-,‘ of gver upon the same julge in a different case. Camreta v. dreene, 131 S.CL
2020, 2033’;&7_; (2011); Am. Elec, PowerCo. v. Connecticut, 131 S.Ct 2537, 250 (2011).

l T ’.. ' ! L4 1 » - ! ‘
Thereforg, because judge Hinkb's, decision 18 not binding on anofhyr court, state o
federal, jirunfortinately does not provide a-clerk of court who was not a partyto the case in the

Nartheﬂ’r“fﬁi;m;ic{ vrith protection from teing criminally penalized in guother court for issuing
maxﬁag&%@ﬁﬁes th same-sex couples. -

" 26 Pregpite our conclusion regardingthe non-binding precedential offéict f Judge Hinkle's
gmer” #n other courts, a8 We poifited outin our July 1, 2014 memofgndiﬁi},a Florida district
court 0f appeal decision pertaining 10 ie same-sex marriage ban would Inve considerable
pregi{faeggial value. If & Florida distriot court of appeal affirms 4 state’ ourt trial court’s

i) '

'tpvﬁﬁdg@&m gf the ban, We believe that sich decision would bind all Florida rial courts in the
_phéf?ﬁ@gééf contrary precedent from anothe district court of appeal or the F lorich Supreme Coutt.
wf¥fe gjecisions of the district courts of apreal represent the law of Florida unkss and until they

a?eﬁoggiru}ed by {the Florida Supreme} fourt Ths, in the absence of intyrdistrict conflict,
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Conclusion

We realize that it may seem to many that Judge Hinkle's federal district court ruling that
Florida’s same-sex marriage ban is unconstitutional and violates fundamental rights would
permit all Florida clerks of cowt to lawfully issue marriage licenses to same-sex couples,
However, as discussed above, our review of the law indicates that an order and injunction issued
at the federal trial level is not binding on any person, including a cletk of court, who is ot a
pamed party in the action. Nor does such a ruling bind any other court.

Thus, e rerriam of the opinion that clerks of court who were not parties to the Northern
Distriet case are not bound by Judge Hinkle’s Order - or protected by it. Clerks are subject to
Florida’s criminal penalties for the issuance of marriage licenses to sane-sex couples. Until
such time as there is a binding appellate ruling (see foutnote 3, supra), we are constrained to
advise that despite the Order, clerks remain exposed to Florida’s apparently unique
criminalization of the issuance of marriage licenses to same-sex couples.

district conrt [of appail] decisions bind all Florida trial courts.” Pardo v. Star, 596 So. 2d 663,
666 (1992) (citing Stnfill v. State, 384 So. 2d 141, 143 (Fla. 1980)).
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA

JAMES DOMER BRENNER et al.,

Plaintiffs,
\2 | Case No. 4:14¢v107-RH/CAS
RICK SCOTT, et al.,
Defendants.
/
SLOAN GRIMSLEY et al,,
Plaintiffs, |
A : . Case No. 4:14cv138-RH/CAS
RICK SCOTT, et al,,
Defendants. !
/

EMERGENCY MOTION FOR CLARIFICATION
AND MEMORANDUM OF LAW

Defendant, the Clerk of Court of Washington, County, Florida (“Clerk™),
moves for clarification of the Court’s Order Denying the Motions to Dismiss,
Granting a Preliminary Injunction, and Temporarily St.aying the Injunction dated
August 21, 2014 (“Injunction”). Specifically, the Clerk requests clarification as to
whether the Injunction requires that the Clerk only issue marriage licenses to
Stephen Schlairet and Ozzie Russ as specifically set forth in the Injunction, both of

whom are parties to this matter, «r if the Injunction requires that the Clerk issue

' 1
- EXHIBIT B
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marriage licenses to all same-sex couples who apply once the stay expires at the
end of the day on January 5, 2015.

Because this matter presents issues that are extremely time sensitive and
require immediate resolution, and because there are criminal penalties associated
with the issuance of marriage licenses to same-sex couples in the state of Florida
which could place the Clerk in immediate jeoperdy if she inadvertently acts outside
the scope of the Injunction, the Clerk respectfully requests that the Court waive the
time requirements of Local Rule 7.1 and hear this matter on an expedited basis.
The more particular grounds for this motion are stated in the supporting
memorandum below.

MEMORANDUM OF LAW

The Injunction requires the Clerk to issue a marriage license to Stephen
Schlairet and Ozzie Russ, a same-sex céuple, “the later of (a) 21 days after any
stay of this preliminary injunction expires or (b) 14 days after all information is
provided and all steps are taken that would be required in the ordinary course of
business as a prerequisite to issuing a marriage license to an opposite-sex couple.”
Injunction at 32, § 6. The Court entered a stay of the Injunction pending appeal.
Id at 32-33. By order dated December 3, 2014 in Case No. 14-14061, the

Eleventh Circuit denied a motion to extend the stay. On Friday, December 19,
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2014, the United States Supreme Court also denied an application for stay.
Therefore, the stay expires at the end of the day on January 5, 2015.

The Clerk will comply with the Injunction upon the expiration of the stay
and, as directed by the Court, will issue a marriage license to Plaintiffs Schlairet
and Russ within the time fame as set forth in the Injunction. However, the Clerk
anticipates that upon thc; stay’s expiration she will receive other applications for
marriage licenses from sane-sex couples.

Pursuant to sectiof 741.05, Florida Statutes, it is a misdemeanor of the first
| degree, punishable by il?prisonment of up to one year and a fine of up to §1,000,
fgor a clerk of court (or #)l;hty court judge) to issue a marriage license to a same-
sex couple. § 741.05, Iﬁa.' Stat.; see also §§ 741.03, 741.04(3), Fla. Stat. While

the Injunction undoubtflly orders the Clerk to issue licenses to Plaintiffs Schlairet

and Russ, thus providig tihe Clerk with protection from criminal prosecution for
£hat action, the Clerkis meertain whether the Injunction requires her to issue
‘lmarriage licenses to lothér same-sex couples.  Indeed, the Clerk is aware of
c;onfusion am‘;)ng cleks <sz court of counties throughout Florida as to whether or
how to implement theCourt’s order.

* Because of themre:;at of being in contempt of the Injunction on the one hand,

and the jeopardy of being found to have violated her oath to uphold the law and

I
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facing criminal prosecution on the other,! the Clerk respectfully requests the Court
provide immediate clarification as to the scope of the Injunction and whether it
extends to other non-party same-sex couples who apply to the Clerk for a marriage
license.
CONCLUSION

Because of the time-sensitive nature of these issues associated with the
impending expiration of the stay of the Injunction, and the jeopardy for criminal
penalties for actions taken outside the scope of the Injunction, the Clerk
respectfully requests expedited clarification as to whether the Injunction requires
the Clerk to issue marriage licenses to same-sex couples who are not parties to this

proceeding,

RULE 7.1(B) CONFERENCE

Counsel for the Clerk conferred with counsel for Plaintiffs and is authorized
to report that Plaintiffs consent to the filing of the motion but object to any relief

afforded as a result of this motion that would limit the scope of the Injunction.

! Notably, no state attorney is a party to this case and thus, the injunction would presumably not prevent a state
attorney from enforcing the criminal penalties under Florida law.

4
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Respectfully submitted,
Jeff Goodman, P.A.

/s/ James J. Goodman, Jr.
James J. Goodman, Jr.
Jeff Goodman, P.A.
Florida Bar No. 0071877
046 Main Street
Chipley, Florida 32428
850-638-9722 Phone
850-638-9724 Fax
office@jeffgoodmanlaw.com

Counsel for Washington County Clerk of
Court, Harold Bazzell (Defendant)



Case 4:14-cv-00107-RH-CAS Document 99 Filed 12/23/14 Page 6 of 6

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23" day of December, 2014, I
electronically filed the foregoing with Clerk of the Court by using CM/ECF

System which will send a notice of electronic filing to the following:

WILLIAM J. SHEPPARD, ESQUIRE
sheplaw(@att.net

- BRYAN E. DEMAGGIO, ESQUIRE
sheplaw(@att.net

SHEPPARD, WHITE &
KACHERGTUS, P.A.

215 Washington Street

Jacksonville, Florida 32202

Counsel for Plaintiffs/Appellees

in Case No. 14-14061

ADAM S. TANENBAUM

Chief Deputy Solicitor General
adam.tanenbaum@myfloridalegal.com
ALLEN WINSON

Solicitor General
Allen.winsor@myfloridalegal.com
PAMELA JO BONDI

OFFICE OF THE

ATTORNEY GENERAL

The Capitol —PLO1

Tallahassee, Florida 32399-1050
Counsel for the Defendant/Appellant
Secretary of the Florida Department
of Health and The Secretary for the
Florida Department of Management
Services

STEPHEN F. ROSENTHAL,
ESQUIRE
srosenthal(@podhurst.com
PODHURST ORSECK, P.A.

25 West Flagler Street, Suite 800
Miami, Florida 33130

Counsel for Plaintiffs/Appellees in
Case No. 14-14066

HORATIO G. MIHET, ESQUIRE
hmilhet@liberty.edu

LIBERTY COUNSEL

1055 Maitland Center

Commons Floor 2

Maitland , Florida 32751-7214
Counsel for Amicus

MARIA KAYANAN, ESQUIRE
DANIEL BOAZ TILLEY, ESQUIRE
mkayanan@aclufl.org

ACLU FOUNDATION OF
FLORIDA, INC.

4500 Biscayne Blvd Ste 340

Miami, Florida 33137-3227

Counsel for Plaintiffs/dppellees

in Cuase No. 14-14066
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION
JAMES DOMER BRENNER et al.,
Plaintiffs,
CONSOLIDATED
\'2 CASE NO. 4:14cv107-RH/CAS

RICK SCOTT, etc., ct al.,

Defendants.

ORDER ON THE SCOPE OF THE
PRELIMINARY INJUNCTION

In this consolidated case, the plaintiffs challenge provisions of the Florida
Constitution and Florida Statutes banning same-sex marriage. Two plaintiffs are
unmarried; they seek issuance of a Florida marriage license. The other plaintiffs
are individuals (and an association representing individuals) who were married in
other jurisdictions and seek recognition of their marriages in Florida. The
defendants, all in their official capacitics, are the Secretary of the Florida
Department of Management Services, the Florida Surgeon General, and the Clerk

of Court of Washington County, where the two unmarried plaintiffs reside.

Consolidated Case No. 4:14¢v107-RH/CAS EXHIBIT C
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A preliminary injunction is in place and has been for more than four months,
It holds unconstitutional the Florida ban on same-sex marriage. Now the Clerk has
filed an emergency motion to clarify the preliminary injunction. She asks whether
the injunction requires her to issue marriage licenses to all qualified same-sex
applicants or only to the two unmarried plaintiffs.

The founders of this republic adopted a Constitution and a system for its
enforcement. When there are disagreements about what the Constitution requires,
those who are affected may seek a definitive ruling in court. These plaintiffs did
that in this case. The Secretary and Surgeon General—as duly empowered
officials of the State of Florida, represented by the Attorney General—joined issue.
So did the Clerk. The result was an explicit ruling that Florida’s same-sex-
marriage ban is unconstitutional.

The United States Supreme Court and federal courts of appeals had stayed
similar rulings in other cases. I stayed the ruling in this case while those stays
were in effect and for 91 more days—long enough to allow the defendants to seek
a further stay in the United States Court of Appeals for the Eleventh Circuit and, if
unsuccessful there, in the United States Supreme Court. The defendants did that.
They lost. The United States Supreme Court allowed the ruling in this case to take

effect.

Consolidated Case No. 4:14cv107-RH/CAS
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History records no shortage of instances when state officials defied federal
court orders on issues of federal constitutional law. Happily, there are many more
instances when responsible officials followed the law, like it or not. Reasonable
people can debate whether the ruling in this case was correct and who it binds.
There should be no debate, however, on the question whether a clerk of court may
follow the ruling, even for marriage-license applicants who are not parties to this
case. And a clerk who chooses not to follow the ruling should take note: the
governing statutes and rules of procedure allow individuals to intervene as
plaintiffs in pending actions, allow certification of plaintiff and defendant classes,
allow issuance of successive preliminary injunctions, and allow successful
plaintiffs to recover costs and attorney’s fees.

The Clerk has acknowledged that the preliminary injunction requires her to
issue a marriage license to the two unmarried plaintiffs. The Clerk has said she
will do so. In the absence of any request by any other plaintiff for a license, and in
the absence of a certified class, no plaintiff now in this case has standing to seek a
preliminary injunction requiring the Clerk to issue other licenses. The preliminary
injunction now in effect thus does not require the Clerk to issue licenses to other
applicants. But as set out in the order that announced issuance of the preliminary

injunction, the Constitution requires the Clerk to issue such licenses. As in any

Consolidated Case No. 4:14¢v107-RH/CAS
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other instance involving parties not now before the court, the Clerk’s obligation to
follow the law arises from sources other than the preliminary injunction.

For these reasons,

IT IS ORDERED:

The motion to clarify, ECF No. 99, is granted. The preliminary injunction is
clarified as set out in this order.

SO ORDERED on January 1, 2015.

s/Robert I.. Hinkle
United States District Judge

Consolidated Case No. 4:14cv107-RH/CAS
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IN AND FOR THE CIRCUIT COURT OF ORANGE COUNTY, FLORIDA

NINTH JUDICIAL CIRCUIT
CASENO.: '
s D0l -OA~ /227S,
ORANGE COUNTY, FLORIDA,
Petitioner,

EMERGENCY PETITION FOR DECLARATORY JUDGMENT

The Honorable Tiffany Moore Russell, Orange County Clerk of Courts, in and for
Orange County, Florida, by and through her undersigned attorneys files this Emergency
Petition for Declaratory J.udgment and asserts:

|® This is an action for an emergency petition for declaratory judgment pursuant to
Chapter 86, Florida Statutes.

2. Venue for this action is properly in the Circuit Court of Orange County, Florida.

3, The Honorable Tiffany Moore Russell, Ozange County Clerk of Courts, Orange
County, Florida is the petitioner. As the Clerk of the Courts, the petitioner hes taken an oath to
include but not be limited to complying with the laws of the State of Florida.

4, That the petitioner is a member of the Florida Bar, licensed to practice law in the
State of Florida. As a Florida Bar licensed attorney, petitioner has taken an oath to uphold and
comply with the laws of Florida,

S. The petitioner is  Florida elected public official obligated to comply with the
Florida code of ethics for public officials and all Florida laws,

6. That Florida Statute 741.01, specifically provides in pertinent part that

County court judge or clerk of the circuit court to issue marriage license; fee.—

EXHIBIT D
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(1) Every marriage license shall be issued by a county court judge or clerk of the
circuit court under his or her hand and seal, The county court judge or clerk of the
cirouit court shall issue such license, upon application for the license, if there appears to

be no impediment to the marriage.

Section 741.01, Fla. Stat. (iOM)(emphasis added.)

7. That on or about August 2, 2014, a Federal District Court Judge in the Northern
District of Florida, issued a ruling finding Florida’s same sex marriage laws unconstitutional,
Brenner v, Scott, 999 F. Supp. 2d 1278 (N.D. Fla. 2014.) This decision takes effect on January

6,2014, Attached hercto as exhibit “A” is a copy of the decision

8. Both the Federal Eleventh Circuit Court of Appeals and the U.S. Supreme Court
declined a request to stay the effect of the Court’s decision. Attached as Composite Exhibit
“B” is a copy of the December 3, 2014 Order of the Eleventh Circuit Court of Appeals
Denying Motion to Extend Stay Pending Appeal and the December 19, 2014 Order of the
United States Supreme Court Denying Application to Stay Preliminary Injunctions.

9. Relevant to the decision rendered in Brenner v. Scott, petitioner received legal
opinions dated July 1, 2014 and December 15, 2014 from the attorneys for the Association of
Florida Clerks of Courts interpreting the application of the decision to any clerk outside the
named party and on December 23, 2014 an opinion from the National Center for Lesbian Rights
and Equality Florida addressing the same issue, The opinions of the attorneys for the Clerks of
the Courts Association and the National Center are conflicting and are attached hereto as Exhibit

“C”
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10.  That a motion has been filed this past week with the federal judge who rendered
the Brenner decision, asking the judge to clarify the applicability of the decision to clerks
outside the named Washington County Clerk of the Courts. As of the filing of this Emergency
Petition no clarification has come from the federal judge.

11.  That immediately prior to her election as the Cletk of Courts, the petitioner served
as a member of the County Commission for Orange County Florida and while on the Commission
specifically moved for and obtained approval of a motion for Orange County to sign onto an
amicus curiae brief in the federal court action described herein. This brief supported a finding of
unconstitutionality of Florida’s same sex marriage ban.

12. That notwithstanding the personal advocacy undertaken by the petitioner as a
legislative body member, the role of Clerk of Court’s requires ministerial adherence to the laws
and to the opinions of the courts, rendering a lack of clarity that cannot be resolved absent &
determination by this Court.

13.  That due to the lack of clarity as to the petitioner’s right to issue a same sex
marriage license to an applicant on January 6, 2015, the péﬁtioner would be exposed to one or
more of three adverse actions described hereinafter if said license was issued and it was
determined it was not within her authority to do so:

A, A criminal complaint;
B. A Florida Bar complaint; and/or
C. A Florida Commission on Ethics complaint,

14, In addition to the petitioner, all Orange County Court judges would be exposed to

a criminal complaint; Florida Bar complaint and judicial qualifications comﬁlaint if they issued a

sarne sex marriage license and it was determined to violate the law.
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15. Moreover, the taxpayers of Orange County would be subject to reimbursement of
potentially large awards of attorneys’ fees if litigation ensues from numerous same-sex couples
seeking to enforce their equal protection rights asserted under the Brenner decision, supra.

16.  That the petitioner desires to issue the same sex marriage licenses applied for by
any individuals in Orange County, Florida on January 6, 2015 and in so doing desites to assure
she will not be exposed to a criminal, Florida Bar and/or Florida Commission on Ethics
complaint and that in issuing said license the legal integrity of the couple’s union would be
protected.

17.  That the Honorable Jeff Ashton has been provided notice of the filing of this
Emergency Petition for Declaratory Judgment. Mr, Ashton has previously publicly stated he
would not prosecute the clerk for issuing such a license on January 6, 2015.

18. Because Flori;ia Statutes also provide for pre-requisites to be met prior to a valid
marriage license being issued, including either completion of a premarital course or abiding
by a three-day waiting period, a ruling on an emergency basis on or prior to January 3,2015
is required to properly allow the Clerk and the citizens of Orange County to be meaningfully
advised of their rights in advance of Janary 6, 2013,

WHEREFORE, the petitioner, the Honorable Tiffany Moore Russell, respectfully
requests this Court enter an order determining that she is within her legal right to issue same-sex

marriage licenses on January 6, 20135,

ar No.:0238597
9064 Great Heron Circle
Oriando, Florida 32836
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Nicholas A, Shannin
Florida
Bar No.: 009570
407.836.6324
ADM-ContactAdminDiv@myorangeclerk.com
Attorneys for the Petitioner
Tiffany Moore Russell,
Orange County Clerk of Courts
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THIS MATTER, having come on to be heard on the Petitioner’s Emergency Petition for

Declaratory Judgment, and the court having reviewed the pleadings; exhibits attached thereto;

- applicable case law and argument, it is,

ORDERED AND ADJUDGED as follows:

1. The court finds there is & bona fide, actual, present and practical need for the

2 There currently exists within Flonda a conﬁ:smg legal ]andscape regardmg what

is or is not the apphcable law regardmg the issuance of same-sex marriage hcenses This

confusion currently .ex1sts in all counties with the exception of Washington County, Flonda. The

resuits of this confusion include, but are not limited to, placmg in doubt the authorlty of the
Petitioner to issuc a marriage license to applicants for a same-sex marriage. o
-3. In 50 doing, it potentially places the Petitioner at legz_tl risk. Further, the county;

the clerk of the court; and, ultimately; the taxpayers of Orange County would potentially be at

EXHIBITE

I
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administrative and financial risk for the burden and cost of litigation, attorney’s fees, and costs in
. fending off challenges to the current state of the law, | | -
4. The court finds the Orange County Clerk of Courts has filed this petitionina
manner that exemplifies the best in public leadership; i.e., the bona fide exercise of her
responsibility to serve all the people of Orange County in a legal, efficient, economical and
e pﬁudent manner.
5. The court finds there is no dispute regarding the statement of facts underlying this
 petition but there does exist continuing legal jousting.
6. | The court finds that the right ot lack thereof of the Petitioner to legally issue a
same-sex marriage license is dependent upon the clarity of applicable law.
7. 'The court finds that the Petitioner provided advance notice to the Office of the
State Attotney for the Ninth Judicial Circuit, Orange County, Florida, of the Clerk’s intent to
~'issue the licenses that form the core of this controversy. |
8. The court has carefully analyzed the morass of legal opinions regarding the issue
of same-sex matriage within the State of Florida. |
9. This coﬁrt has concluded that the ruling of the Unitéd State District Court for the
_ Northern District of Florida in Brenner v, Scott, 999 F.Supp, 2d 1278 (N.D. Fla. 2014), is an .
éxcellént, well-thought-out, legally sound decision that controls the law in the State of Florida.
This Court could not state the fssues and the correct legal conclusion better than Judge Hinkle
did in-rthe Brennet, mrg,'case.' That is, Florida’s same-sex marriage provision violates the due

process and equal protection clauses of the Constitution of the United States of America.

1 “Marriage survived when bans on interracial marriage were struck down, and the institution will survive when bans on same-sek
martlage are struck down, Liberty, tolerance, and respect are ot zero-sum concepts. Those who enter opposite-sex marriages are
harmed not at all when others [] are given the liberty to chouvse their own jife partners and are shown the respact that comes with formal
magringe, Tolersting views with which one disagrees 1¢ & hallmark of civilized socioty.”




Baséd upén the aforementioned findings and the emergency need fo provide clarification -
and the dcclaraﬁon for the Orange County clerk of courts and to protect the constiﬁztipnal rights
of the public as set forth in the Constitution of thc;, United States of Ametica, this Court doés .
further fssue thiis Declaratory Statement: | |

A, The Honorable Tiffany Moore Russell, Orange County Clerk of Courts, Oran'gé
Countﬁ, Florida may rely upon the decision in Brgnner v. Scott, 999 F.Supp. 2d 1278 o
(N.D, Fla, 201‘4) as the law of Florida and m $0 doing issue a same-sex marriage license
commencing on the ex_piration of the tempofary sltay issued by Judge Hinkle in Brenner
(Jamary 6, 2014). |

| B.  That in issuing a same-sex marriage license the Honorable Tiffany Moore Russell, '
Orange County Clerk of Court for Orange County, Florida would not be engaging in a violation
of either criminal or civil laws of the State of Florida. Specifically, the clerk would not be
engaging in eny element sufficient to justify a conclusion that there was any intent to engage in - -
any criminal act nor was there any violation of any oath of officé.'

C. This Order shall remain in effect unless modified by a subsequent ruling from the
Federal District Court in the Brenner, supra case ot subsequently modified by a couft of
competcnf jurisdiction. A

DONE and ORDERED this 30 day of Decerber, 2014 in Orlando, Orange Coﬁnty,

Florida.

!

Timothy R. Shea, Circuit Judge
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IN THE CIRCUIT COURT OF THE NINTH
JUDICIAL CIRCUIT IN AND FOR ORANGE
COUNTY, FLORIDA

FLORIDA FAMILY ACTION, INC,, CASENO.: 2014-CA-13260-0
a Florida corporation not for profit,

Plaintiff,
Vs,

BUDDY DYER, Mayor of City of Orlando,
Florida, in his official capacity as a person -
authorized to solemnize marriage, ROBERT
LEBLANC, Circuit Judge, Ninth Judicial Circuit
Court of Florida, in his official capacity as a person
authorized to solemnize marriage, and TIFFANY
MOORE RUSSELL, as Clerk of the Circuit Court
of Orange County, Florida, in her official capacity,

Defendants.

ORDER OF RECUSAL OF ENTIRE CIRCUIT
Because a current Circuit Judge is specifically named as a Defendant herein, in my capacity
as Chief Judge of the Ninth Judicial Circuit, I hereby recuse the entire Circuit from hearing this action.
A request will be submitted this date to the Chief Justice of the Supreme Court of Florida for assignment
to this case of a Judge from another Circuit.

DONE AND ORDERED in chambers at Orlando, Orange County, Florida on this 5th day of

L P

érick J. Lauten.
Chief Judge of the Ninth Judicial Circuit Court

January, 2015.

EXHIBIT F



CERTIFICATE OF SERVICE
I certify that the foregoing Order has been furnished to Mathew D. Staver, Horatio G. Mihet, and

Roger K. Gannam, (liberty@LC.org) and to David B. King and Tea Sisic (dking@kbzwlaw.com,
apnce@kbzwlaw com, courtfilings@kbzwlaw.com and tsisic@kbzwlaw.com) by e-mail on January 5,

bl 4 G

General Counsel




IN THE CIRCUIT COURT OF THE NINTH
JUDICIAL CIRCUIT IN AND FOR ORANGE
COUNTY, FLORIDA

FLORIDA FAMILY ACTION, INC,, CASENO.: 2014-CA-13260-O
a Florida corporation not for profit,

Plaintiff,
Vs,

BUDDY DYER, Mayor of City of Orlando,
Florida, in his official capacity as a person
authorized to solemnize marriage, ROBERT
LEBLANC, Circuit Judge, Ninth Judicial Circuit
Court of Florida, in his official capacity as a person
authorized to solemnize marriage, and TIFFANY
MOORE RUSSELL, as Clerk of the Circuit Court
of Orange County, Florida, in her official capacity,

Defendants.

NOTICE TO PARTIES — PREVIOUS ORDER OF RECUSAL OF ENTIRE CIRCUIT

This Court entered an Order recusing the entire Circuit from hearing this case because a sitting
Circuit Judge had been named as a Defendant. Shortly thereafter, Plaintiff filed a “Notice of Dropping
Party Defendant Robert LeBlanc.” Judge LeBlanc was the Circuit Judge originally named as a
Defendant. It is believed Plaintiff dropped Judge LeBlanc as a Defendant in the hope the recusal order
would be withdrawn and that this proceeding could then be heard by this Court without delay.

After receiving the Notice of Dropping Party Defendant Robert LeBlanc, this Court researched
the issue as to whether once a recusal order is entered, can it then be withdrawn and the case proceed as
initially assigned if the reason for the recusal was removed. Surprisingly, it appears it cannot. It is
now clear that once an order of recusal is entered, it cannot be withdrawn even if entered in error.

Goolsby v. State, 914 So. 2d 494 (Fla. 5th DCA 2005); Jenkins v. Motorola, Inc., 911 So.2d 196 (Fla. 3d

DCA 2005). “Once a trial judge enters an order of disqualification, he or she may not reconsider the

EXHIBIT G



decision to disqualify.” Jenkins v. Motorola, Inc., 911 So. 2d 196, 197 (Fla. 3d DCA 2005)(citation

omitted). Moreover, any “order entered by a trial judge who has been disqualified is void.”1 Id.
Therefore, as originally indicated, the Chief Justice of the Supreme Court of Florida will be

asked to name a Judge from outside this Circuit to preside over this matter.

gde J. Laten. .

Chief Judge of the Ninth Judicial Circuit Court

Dated this 5th day of January, 2015.

CERTIFICATE QF SERVICE
I certify that the foregoing Order has been furnished to Mathew D. Staver, Horatio G. Mihet, and

Roger K. Gannam, (liberty@LC.org) and to David B. King and Tea Sisic (dking@kbzwlaw.com,
aprice@kbzwlaw.com, courtfilings@kbzwlaw.com and tsisic@kbzwlaw.com) by e-mail on January 3,

2015.
i

General Counsel’

1 Pursuant to the cited cases, even though this document is entitled a “Notice,” it is most likely void. This Court, however,
was at a loss as to how to notify the parties that the recusal was still effective.



IN THE CIRCUIT COURT
OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

FLORIDA FAMILY ACTION, INC.,
a Florida corporation not for profit,
Plaintift,

V. Case No.: 2014-CA~13260-O
Section: 34

BUDDY DYER, Mayor of City of Orlando,
Florida, in his official capacity asa person
authorized tc solemnize marriage;
ROBERT LEBLANC, Circuit Judge, Ninth
Judicial Circuit Court of Florida, in his official
capacity as a person authorized to solemnize
marriage; and TIFFANY MOORE RUSSELL,
as Clerk of the Circuit Court of Orange County,
Florida, in her official capacity,

Defendants.

/

ORDER DENYING AMENDED VERIFIED COMPLAINT FOR EMERGENCY
ALTERNATIVE WRIT OF MANDAMUS

THIS MATTER is before the Court upon Plaintif’s Amended Veritied
Complaint for Emergency Alternative Writ of Mandamus, received by email from the
Plaintiff on January 7, 2015. The Court, having reviewed the pleading, applicable case
law, and otherwise being informed in the matter, finds as follows: .

Plaintiff filed this action in January of 2015, in Orange County, FL. The circuit”
Jjudge named as a Defendant entered an order recusing the entire hinth circuit on January
5, 2015, The Florida Supreme Couit reassigned the case to the Henorable Mark H.
Hofstad in the Tenth Judicial Circuit on Januvary 6, 2015. Judge Hofstad received the
case on January 7, 2015. Plaintiff’s requested relief was for the court to issue an
alternative writ of mandamus prior to January 6, 2015, to command the Mayor and the
Judge to deny solemnization of any marriage of a same-sex couple and to command the
Clerk to deny any application for a marriage license by a same-sex couple. According to
the Orlando Sentinel, Mayor Buddy Dyer performed a mass wedding with 44 couples and

the Clerk issued marriage licenses to same-sex couples. See Rene Stutzman, Mark
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Shlueb and Melanie Dostis, ‘We feel ecstatic, excited,' woman declares as gay marriage
becomes a Florida reality, Orlando Sentinel (January 6, 2015, 8:03 PM),

hitp://www.orlandosentinel.com/news/breaking-news/os- oay-marriage-florida-wedding-

day-20150106-story.html. Thus, this Coutt finds the requested relief is moot,

Therefore, it is ORDERED AND ADJUDGED that Plaintiff's Amended
Verified Complaint for Emergency Alternative Writ of Mandamus is hereby DENIED as
moot.

DONE AND ORDERED in Bartow, Polk County, Florida on this g day
of , 2015,

Jof Mark M. torstad, Gircudt Judge

MARK H. HOFSTAD, Circuit Judge

Copies to:

Roger K. Gannam, Esq.
Mathew D. Staver, Esq.
Liberty Counsel

P.O. Box 540774
Orlando, FL 32854-0774

Honorabie Frederick J. Lauten _ v
Chief Judge

425 North Orange Avenue

Suite 2015

Otlando, Florida 32801

Tiffany Moore Russell
Clerk of the Circuit Court
Orange County Courthouse
425 North Orange Avenue
Orlando, Florida 32801




The Honorable Mayor Buddy Dyer
City Hall

400 South Orange Avenue
Orlando, Florida 32801

Honorable Robert LeBlane
Judge of the Circuit Court
Orange County Courthouse
425 North Orange Avenue
Orlando, Florida 32801




